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COMMODITY  FUTURES  TRADING 
COMMISSION 
[  17  CFR  Part  1  ] 

BONA  FIDE  HEDGING  TRANSACTIONS  OR 
POSITIONS 

Proposed  Rulemaking  and  Request  for 
Comment 

The  Commodity  Futures  Trading  Com¬ 
mission  (“Commission”)  is  (jonsidering 
the  revision  of  the  definition  of  “bona 
fide  hedging  transactions  or  positions” 
provided  in  §  1.3  (z)  of  its  regulations,  17 
CFR  1.3(z)  (1976).  In  conjunction  with 
this  proposal,  the  Commission  is  also 
considering  the  revision  of  §  1.48  of  its 
regulations,  17  CFR  1.48  (1976),  which 
specifies  certain  reporting  requirements 
for  persons  classifying  positions  as  bona 
fide  hedging  imder  §  1.3(z)  (4)  of  the  cur¬ 
rent  definition,  and  the  issuance  of  a  new 
§  1.47,  which  would  contain  the  require¬ 
ments  for  classifying  certain  other  posi¬ 
tions  as  bona  fide  hedging  under  pro¬ 
posed  revised  §  1.3  (z).  The  Commission 
requests  public  comment  on  these  pro¬ 
posed  amendments  of  its  regulations. 

Background 

Section  4a  of  the  Commodity  Exchange 
Act  (“Act”),  7  UB.C.  6a  (Supp.  V,  1975), 
authorizes  the  Commission  to  establish 
limits  on  the  trading  and  posltlcms  of  any 
person  in  contracts  for  future  delivery 
on  or  subject  to  the  rules  of  any  contract 
market.  As  amended  by  section  404  of  the 
Commodity  Futures  Trading  Commis¬ 
sion  Act  of  1974  (“CFTC  Act”) ,  Pub.  L. 
93-463,  88  Stat.  1389,  1413,  that  section 
further  provides  that  such  limits  shall 
not  “apply  to  transactions  or  positions 
which  are  shown  to  be  bona  fide  hedging 
transactions  or  positions”  as  such  terms 
shall  be  defined  by  the  Commission.  Prior 
to  the  enactment  of  the  CFTC  Act,  the 
terms  bona  fide  hedging  transactions  or 
positions  were  defined  in  section  4a (3) 
of  the  Act. 

The  various  congressional  committee 
reports  on  H.R.  13113,  the  bill  which  be¬ 
came  the  CFTC  Act,  reveal  the  general 
intent  of  Congress  in  authorizing  and 
directing  the  Commission  to  define  bona 
fide  hedging  transactions  and  positions. 
The  report  of  the  Committee  on  Agricul¬ 
ture  of  the  House  of  Representatives 
stated  that; 

The  goal  of  the  Committee  in  replacing 
the  so-called  "mechanical  test"  of  hedging  in 
section  4a(3)  of  the  present  Act  m'as  to  free 
the  Commission  to  define  hedging  in  a  man¬ 
ner  more  consistent  with  the  times  and  prac¬ 
tices  of  the  industry.  It  is  not  the  intent  of 
the  Committee  that  it  be  used  to  overtly  re¬ 
strict  industry  use  of  the  futures  market  for 
hedging.' 

That  report  also  expressed  an  intent 
that  the  provisions  of  the  present 
definition: 

•  *  •  not  be  abandoned  without  positive  al¬ 
ternatives  and  clear  consideration  by  the 
Commission  of  the  effects  of  such  abandon¬ 
ment  and  determination  that  such  action 
would  be  consistent  with  the  purposes  of  the 
current  Act  as  amended  by  H.R.  13113.* 

’  H.R.  Rep.  No.  93-975,  93d  Cong.,  2d  Sess. 
31  (1974). 

» Ibid.,  31. 
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The  Senate  Committee  on  Agriculture 
and  Forestry  noted: 

The  Committee  wishes  to  emphasize  that, 
in  giving  the  Commission  authority  to  de¬ 
fine  hedging,  it  does  not  intend  that  hedging 
be  defined  in  such  a  manner  as  to  deny  tra¬ 
ditional  legitimate  users  of  the  futures  mar¬ 
ket  an  opportunity  to  continue  to  hedge.  The 
Committee  felt  that  the  Commission  should 
have  the  authority  to  define  hedging  because 
the  current  definition  is  too  narrow  to  per¬ 
mit  certain  businessmen  the  opportunity  to 
hedge  legitimately  on  the  market.* 

As  directed  by  section  404  of  the  CFTC 
Act,  the  Secretary  of  Agriculture 
amended  the  general  regulations  under 
the  Act  by  adopting  an  interim  definition 
of  bona  fide  hedging  transactions  or 
positions  in  a  new  §  1.3  (z)  of  the  regula¬ 
tions  in  March  1975  (40  FR  11560,  March 
12,  1975).  In  August  1975  the  Commis¬ 
sion  solicited  public  comment  on  a  def¬ 
inition  of  bona  fide  hedging  (40  FR 
34627,  August  18.  1975),  and  in  October 
1975  the  Commission  adopted  the  Secre¬ 
tary  of  Agriculture’s  definition  with  only 
minor  changes  (40  FR  48688,  October  17, 
1975).  At  that  time,  the  Commission 
stated  that  the  prior  definition  was  being 
adopted  as  an  interim  measure  only.  The 
Commission  also  noted  that  it  was  as¬ 
signing  the  topic  of  bona  fide  hedging 
transacticms  or  positions  to  its  recently 
appointed  Advisory  Committee  on  the 
Economic  Role  of  Contract  Markets  for 
further  study  and  that  the  staff  had  been 
directed  to  draft  a  proposed  new  defini¬ 
tion.  On  January  8  and  9, 1976,  the  Com¬ 
mission  held  public  hearings  on  the  def¬ 
inition  of  bona  fide  hedging  transactions 
and  positions  in  New  York  City.* 

In  proposing  the  new  definition  of 
bona  fide  hedging  transactions  and  posi¬ 
tions  which  is  set  forth  below,  the  Com¬ 
mission  has  carefully  reconsidered  the 
concepts  embodied  in  the  current  defini¬ 
tion  and  has  considered,  among  other 
things: 

1.  The  expressed  intent, of  Congress 
concerning  the  provision  of  the  CFTC 
Act  which  authorizes  and  directs  the 
Commission  to  define  hedging. 

2.  The  responses  to  the  request  for 
comment  which  was  published  in  the 
Federal  Register  on  August  18,  1975. 

3.  The  presentations  submitted  at  the 
public  hearings  held  by  the  Commission 
on  the  subject  of  a  hedging  definition  on 
January  8  and  9,  1976. 

4.  The  recommendations  of  the  Com- 
missicm’s  Advisory  Committee  on  the 
Economic  Role  of  Contract  Markets.* 

In  the  Commission’s  judgment  these 
sources  indicate  that  a  broader  definition 
of  hedging  is  both  necessary  and  desir¬ 
able.  However,  in  proposing  a  new  defini¬ 
tion,  the  Commission  has  also  been 
mindful  of  its  general  responsibilities  for 


*S.  Rep.  No.  93-1131,  93d  Cong..  2d  Se.ss. 
26  (1974). 

*A  notice  of  these  public  hearings  was 
published  in  the  Federal  Register  (40  F.R. 
58684,  December  18,  1976). 

'See  Report  of  the  Commodity  Futures 
Trading  Commission  Advisory  Committee  on 
the  Economic  Role  of  Contract  Markets,  July 
17,  1976,  U.S.  Government  Printing  Office. 
1976-0-221-606. 


orderly,  competitive  markets  and  the 
fact  that  the  ccmimercial  utility  from 
futures  toiding  markets  depends  upon 
the  orderly  functioning  of  the  markets. 
In  the  Commission’s  opinion,  the  pro¬ 
posed  revision  of  §1.3(z),  along  with 
proposed  new  §  1.47  of  the  regulations 
and  proposed  revised  S  1.48  of  the  regu¬ 
lations,  would  provide  for  increased  com¬ 
mercial  access  to  the  markets,  in  a  man¬ 
ner  which  will  be  consistent  with  the 
general  purposes  of  the  Act.  and  in¬ 
creased  commercial  utilization  of  fu¬ 
tures  trading. 

Summary  of  Proposed  Amendments 

Proposed  definition  of  bona  fide  hedg¬ 
ing.  The  definition  of  hedging  contained 
in  the  proposed  5  1.3  (z)  of  the  regula¬ 
tions  is  divided  into  three  paragraphs. 
Paragraph  (1)  sets  forth  a  general 
description  of  transactions  and  positions 
which  the  Commission  would  consider  as 
bona  fide  hedging  under  economically 
appropriate  circumstances.  Specific 
conditions  concerning  purchases  and 
sales  for  future  delivery  in  excess  of 
limits  in  effect  pursuant  to  section  4a  of 
the  Act  are  set  forth  in  paragraphs  (2) 
and  (3)  of  the  proposed  definition. 

Paragraph  (2)  of  the  prop>osed  defini¬ 
tion  enumerates  specific  transactions 
and  positions  which  the  Commission 
views  as  conforming  to  the  general  defi¬ 
nition  of  bona  fide  hedging  in  paragraph 

(1)  without  further  consideration  as  to 
the  particulars  of  the  case.  The  list  of 
transactions  and  positions  included  in 
paragraph  (2)  differs  from  those  listed 
in.  the  current  S  1.3(z)  in  the  following 
manner. 

First,  reference  to  transactions  and 
positions  in  commodities  which  are  not 
subject  to  limits  currently  in  effect  pur¬ 
suant  to  section  4a  of  the  Act  have  been 
eliminated. 

Second,  proposed  paragraph  (2)  con¬ 
tains  a  general  provision  for  "cross¬ 
commodity"  hedging,  l.e.,  purchases  and 
sales  for  future  delivery  which  are  offset 
by  positions  which  are  not  the  same 
quantity  of  the  same  cash  commodity. 
Classifying  such  purchases  and  sales  as 
bona  fide  hedging  imder  the  proposed 
enumeration  in  paragraph  (2)  would  be 
allowed  for  all  but  the  five  last  trading 
days  of  any  particular  future.  In  view  of 
this  general  provision,  specific  cases  of 
cross-commodity  hedging  which  are 
contained  in  the  current  definition  are 
not  enumerated  in  proposed  paragraph 

(2) .  However,  under  the  general  pro¬ 
vision  in  the  proposed  paragraph,  these 
specific  cases  would  be  subject  to  the 
limitation  concerning  the  five  last  trad¬ 
ing  days. 

Third,  under  the  specific  enumeration 
in  proposed  paragraph  (2),  sales  or  pur¬ 
chases  for  future  delivery  which  are  off¬ 
set  respectively  by  anticipated  produc¬ 
tion  or  unfilled  anticipated  requirements 
for  manufacturing,  processing  or  feeding 
would  not  be  considered  bona  fide  hedg¬ 
ing  during  the  five  last  days  of  trading 
in  any  contract  for  future  delivery.  This 
restriction  concerning  the  five  final  days 
ef  trading  is  not  contained  in  the  current 
definition  of  hedging. 
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Finally,  all  purchases  and  sales  by  gov¬ 
ernments  are  excluded  from  the  enumer¬ 
ation  of  specific  transactions  and 
positions  contained  in  proposed  para¬ 
graph  (2).  It  should  be  noted  that  any 
purchase  or  sale  specifically  mentioned 
In  the  current  definition  of  bona  fide 
hedging,  but  excluded  from  the  enumer¬ 
ation  in  proposed  paragragh  (2),  could 
be  exempted  by  the  Commission  from  its 
limits  on  trading  and  positions  under  the 
provisions  of  the  third  paragraph  of  the 
proposed  definition. 

Paragraph  (3)  of  the  proposed  defini¬ 
tion  of  bona  fide  hedging  provides  that 
for  purposes  of  determining  exemptions 
from  limits  on  transactions  and  positions 
fixed  pursuant  to  section  4a  of  the  Act 
the  Commi^ion  may  recognize  as  bona 
fide  hedging  purchases  and  sales  other, 
than  those  specifically  enumerated  in 
proposed  paragraph  (2).  Proposed  para¬ 
graph  (3)  requires  that  any  person  re¬ 
questing  permission  to  classify  such  pur¬ 
chases  or  sales  as  hedging  provide  the 
Commission  with  evidence  that  such 
transactions  meet  the  requirements  of 
the  general  definition  in  paragraph  (1) 
of  proposed  $  1.3(z)  and  will  be  consist¬ 
ent  with  the  general  objectives  of  the 
Act.  The  purpose  of  this  paragraph  is  to 
provide  fiexibility  in  application  of  the 
general  definition  and  to  avoid  an  ex¬ 
tensive  specialized  listing  of  enumerated 
bona  fide  hedging  transactions  and  posi¬ 
tions  in  paragraph  (2)  of  the  proposed 
definition. 

Other  Revisions 

Proposed  new  §  1.47  sets  forth  the  re¬ 
quirements  for  classifying  positions  as 
Iwna  fide  hedging  under  the  provisions 
of  paragraph  (3)  of  proposed  Sl,3(z>, 
i.e.,  for  those  cases  which  are  not  specif¬ 
ically  enumerated  as  bona  fide  hedging 
In  paragraph  (2)  of  the  proposed  defi¬ 
nition.  Proposed  S  1.47  provides  that  in 
these  cases  certain  information  must  be 
filed  thirty  days  in  advance  of  consider¬ 
ing  such  purchases  and  sales  as  bona  fide 
hedging  for  the  first  time.  It  also  speci¬ 
fies  the  method  of  determining  the  maxi¬ 
mum  transactions  and  positions  which 
may  be  considered  as  bona  fide  hedging 
pursuant  to  paragraph  (3)  of  the  pro¬ 
posed  definition. 

The  Commission  is  also  proposing  re¬ 
visions  in  §  1.48  of  the  regulations  in 
order  to  conform  its  requirements  to  pro¬ 
posed  revisions  in  S  1.3(z>  and  new  S  1.47, 
and  to  codify  the  existing  procedures  em¬ 
ployed  under  the  current  regulation. 

Discussion  of  Proposed  §  1.3 <z> 

Paragraph  (1).  The  Commission  be¬ 
lieves  that  many  commercial  enterprises 
and  the  general  public  mzy  view  its  defi¬ 
nition  of  hedging  as  the  ojOScial  guideline 
for  commercial  risk -shifting  use  of  the 
futures  market.  Since  the  substance  of 
the  present  definition  was  drafted  for 
use  in  the  Commodity  Exchange  Act  of 
1936  for  application  to  domestically- 
produced  agricultural  commodities,  the 
Commission  is  concerned  that  the  defi¬ 
nition  may  constitute  an  artificial  bar¬ 
rier  to  full  utilization  of  modern-day  risk 
management  strategies  a\’ailable  in  the 


diverse  variety  of  futures  markets  now  in 
exlstance  and  under  regulatimi.  This  may 
be  the  case  both  in  the  instances  where 
limits  have  not  been  established  pursu¬ 
ant  to  section  4a  of  the  Act.  and  where 
the  transactions  and  positions  being  con¬ 
sidered  by  potential  market  users  would 
not  be  in  excess  of  such  limits. 

Paragraph  (1)  of  the  proposed  revi¬ 
sion  of  section  1.3(z)  therefore  provides 
a  general  conceptual  definition  of  the 
nature  of  transactions  and  positions 
which  the  Commission  feels  would  con¬ 
stitute  bona  fide  hedging.  As  such,  it 
sets  out  the  basic  conditions  which  must 
be  met  by  a  bona  fide- hedging  transac¬ 
tion  or  position;  i.e.,  it  must  be  econom¬ 
ically  appropriate  to  risk  reduction,  such 
risks  must  arise  from  operation  of  a 
commercial  enterprise,  and  the  price 
fiuctuations  of  the  futures  contracts 
used  in  the  transaction  must  be  sub¬ 
stantially  related  to  fiuctuations  of  the 
cash  market  value  of  the  assets,  liabili¬ 
ties  or  services  being  hedged. 

Paragraph  (1)  of  the  proposed  defini¬ 
tion  describes  risks  arising  from  changes 
in  the  value  of  assets,  liabilities,  or  serv¬ 
ices  attendant  to  the  operation  of  a  com¬ 
mercial  business.  This  is  a  departure 
from  the  language  of  the  current  defini- 
tiem  which  refers  to  offsetting  positions 
in  the  same  commodity.  The  proposed 
language  will  still  permit  persons  to 
classify  offsetting  pxisitions  as  bema  fide 
hedging.  However,  the  Commission  un¬ 
derstands  that  many  business  firms  cal¬ 
culate  their  price  risk  exposure,  less  on 
the  basis  of  risk  related  to  a  single  trans¬ 
action  and  more  on  the  basis  of  net  risk 
related  to  changes  in  the  values  refiected 
on  balance  sheets.  In  addition,  the  ex¬ 
istence  of  futures  markets  for  both 
source  and  product  commodities — such 
as  livestock  and  livestock  feed,  or  soy¬ 
beans  and  soybean  oil  and  meal — afford 
business  firms  increased  opportunities 
to  hedge  the  value  of  services  as  well  as 
the  value  of  commodities.  Accordingly, 
the  Commission  believes  that  the  terms 
“assets,”  "liabilities”  and  "services” 
more  adequat^y  reflect  the  items  which 
business  firms  may  attempt  to  hedge. 
While  the  Commission  believes  that  this 
proposed  language  is  more  appropriate 
than  that  in  the  present  definition,  it  re¬ 
quests  specific  comment  on  these  pro¬ 
posed  changes. 

This  general  definition  is  intended  to 
describe  the  broad  scope  of  risk-shift¬ 
ing  transactions  which  may  be  possible 
in  the  diverse  types  of  futures  contracts 
now  under  regulation.  However,  para¬ 
graph  (1)  of  the  proposed  definition  also 
provides  that  transactions  and  positions 
exceeding  limits  currently  in  effect  pur¬ 
suant  to  section  4a  of  the  Act  must  meet 
the  conditions  specified  in  paragraphs 
^2)  and  (3)  in  order  to  qualify  as  bona 
fide  hedging. 

Paragraph  (2).  Paragi*aph  (2)  of  the 
proposed  revision  of  S  1.3(z)  enumerates 
certain  specific  transactions  and  posi¬ 
tions  which  the  Commission  considers 
to  be  within  its  general  definition  of 
bona  fide  hedging  set  out  in  paragraph 
(1).  For  two  reasons,  however,  this 
enumeration  does  not  include  all  of  the 


specific  transactions  and  positions  which 
may  qualify  as  bona  fide  hedging.  First, 
references  to  transactions  and  positions 
in  markets  where  there  are  no  limits 
currently  in  effect  pursuant  to  section 
4a  of  the  Act  have  been  eliminated.  The 
Commission  does  not  believe  it  is  neces¬ 
sary  at  this  time  to  enumerate  trans¬ 
actions  and  positions  which  would  be 
considered  bona  fide  hedging  in  markets 
where  it  currently  has  no  limits.  Refer¬ 
ences  to  bona  fide  hedging  transactions 
and  positions  in  paragraph  (2)  of  pro- 
PKJsed  §  1.3(z)  are  therefore  limited  in 
scope  to  the  seven  domestically-pro¬ 
duced  agricultural  commodities  or  com¬ 
modity  groups  which  have  such  limits 
in  effect.* 

Second,  for  certain  types  of  bona  fide 
hedging  transactions  and  positions  in  ex¬ 
cess  of  limits  established  pursuant  to  sec¬ 
tion  4a  of  the  Act,  the  Commission  feels 
that  it  needs  more  specific  information  to 
determine  that  such  purchases  and  sales 
are  economicallj’  appropriate  and  are 
consistent  with  the  general  definition  of 
bona  fide  hedging  which  Is  set  forth  in 
paragraph  (1)  of  proposed  S  1.3(z).  As 
explained  below,  paragraph  (3)  (non- 
enumerated  cases)  of  proposed  §  1.3 (z) 
provides  that,  upon  specific  request,  the 
Commission  will  consider  whether  certain 
transactions  and  positions  not  specifically 
described  in  paragraph  (2)  constitute 
bona  fide  hedging.  This  would  include, 
for  Instance,  purchases  and  sales  by  gov¬ 
ernments. 

Enumerated  Transactions  Versus 
Current  Definition 

The  specific  transactions  and  positions 
listed  in  paragraph  (2)  of  the  proposed 
regulation  as  enumerated  bona  fide  hedg¬ 
ing  transactions  and  positions  differ  from 
those  listed  in  the  current  definitiem  in 
S  1.3(z).  First,  paragraph  (2)  of  the  pro¬ 
posed  definition  contains  a  general  pro¬ 
vision  for  cross-commodity  hedging,  pro¬ 
vided  that  the  value  of  the  cash  and  the 
offsetting  futures  positions  are  substan¬ 
tially  related  and  the  futures  position  is 
not  maintained  beyond  the  last  five  trad¬ 
ing  days  of  any  particular  future.  In  view 
of  this  general  provision,  the  Commission 
finds  it  unnecessary  to  include  in  para¬ 
graph  (2)  of  the  proposed  definition  cer¬ 
tain  specific  purchases  and  sales  which 
are  included  in  the  current  definition. 
These  include: 

1.  Sales  of  a  commodity  for  future  de¬ 
livery  as  a  hedge  against  the  ownership 
or  fixed-price  purchase  of  any  product  or 
by  product  of  such  commodity. 

2.  Purchases  of  a  commodity  for  future 
delivery  which  shall  not  exceed : 

a.  The  bushel  value  equivalent  of  corn 
reflecting  such  person’s  unfilled  antici¬ 
pated  requirements  for  seed  com  or  sweet 
com  processing: 

•  Currently  there  are  limits  fixed  pursuant 
to  section  4a  of  the  Act  In  effect  for  cotton, 
potatoes,  eggs,  soybeans,  com,  wheat,  and 
grain  (defined  to  Include  oats,  barley,  and 
flaxseed).  If  at  a  subsequent  date  position 
and  trading  limits  are  Imposed  for  additional 
commodities,  the  provisions  of  paragraph 
1.3(z)(2)  would  apply  to  transactions  and 
posltlon.s  In  those  commodities. 
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b.  The  wheat  equivalent  of  such  per¬ 
son’s  unfilled  anticipated  requir^ents 
of  flour  for  baking; 

c.  The  com  equivalent  of  such  person** 
unfilled  anticipated  requirwnents  of  dry 
com  milling  products  for  use  in  further 
processing  or  manufacturing. 

3.  Sales  for  future  delivery  of  any  prod¬ 
uct  or  byproduct  which  is  offset  by  the 
ownership  or  fixed-price  purchase  of  the 
source  commodity. 

These  specific  purchases  and  sales 
would  be  covered  by  the  general  provi¬ 
sion  for  cross-commodity  hedging  in 
paragraph  (2)  of  the  proposed  defini¬ 
tion,  provided  the  values  of  the  futures 
and  cash  positions  are  substantially 
related.’  However,  they  will  be  subject 
to  the  restriction  concerning  the  five  last 
days  of  trading  in  any  particular  future. 
The  Commission  believes  that  there  is 
little  commercial  need  to  maintain 
cross-hedge  positions  during  the  last  five 
trading  days  of  any  expiring  contract. 
In  addition,  it  is  the  Commission’s  view 
that  if  classification  of  cross-commodity 
positions  as  bona  fide  hedging  in  excess 
of  its  limits  is  to  be  generally  permitted, 
this  restriction  is  necessary  to  guarantee 
the  integrity  of  the  markets.  Specific 
exemptions  from  the  five-day  restriction 
could  be  requested  pursuant  to  para¬ 
graph  (3)  of  proposed  §  1.3(z)  and  pro¬ 
posed  S  1.47.  The  Commission  requests 
specific  comment  on  these  proposed  re¬ 
quirements  for  cross-commodity  hedges 
during  the  final  trading  days  of  any  con¬ 
tract,  including  whether  the  require¬ 
ments  should  apply  at  an  earlier  point 
in  the  expiring  contract  such  as  the  last 
ten  days  of  trading. 

Second,  paragraph  (2)  of  proposed 
S  1.3(z)  does  not  contain  the  specific 
reference  to  sales  for  future  delivery 
which  are  offset  by  up  to  eighteen 
months’  anticipated  sugar  cane  produc¬ 
tion.  At  this  time  tiie  Commission  has 
no  limits  on  transactions  and  positions 
for  contract  markets  in  sugar.  As  noted 
above,  the  Commission  does  not  believe 
that  it  is  necessary  to  eniunerate  specific 
bona  fide  hedging  transactions  and  posi¬ 
tions  for  commodities  where  such  limits 
are  currently  not  in  effect.  It  does  not 
intended,  however,  that  any  such  omis¬ 
sions  should  in  any  way  affect  the  com¬ 
mercial  utilization  of  futures  markets. 

Third,  the  current  definition  of  hedg¬ 
ing  includes  sales  or  purchases  for  fu¬ 
ture  delivery  which  are  offset,  respec¬ 
tively,  by  anticipated  production  or  un¬ 
filled  anticipated  requirements  for 
manufacturing,  processing  or  feeding. 
Paragraph  (2)  of  the  proposed  definition 
lists  such  sales  and  purchases,  but  con¬ 
tains  the  special  conditions  respecting 
the  last  five  days  of  trading  in  any  par  • 
ticular  futures  contract.  Under  proposed 
paragraph  (2),  transactions  and  posi¬ 
tions  offsetting  anticipated  production 
may  not  be  classified  as  bona  fide  hedg¬ 
ing  during  the  last  five  days  of  trading. 


'  In  addition,  it  should  be  noted  that  with 
respect  to  sales  far  fut\ire  delivery  of  a  prod¬ 
uct  or  byproduct  no  limits  on  transactions 
or  positions  are  currently  in  effect  pursuant 
to  section  4a  of  the  Act. 


In  the  case  of  unfilled  anticipated  re¬ 
quirements.  offsetting  transactions  and 
positions  during  the  last  five  trading  days 
of  any  particular  contract  are  limited  In 
magnitude  to  a  person’s  unfilled  antici¬ 
pated  requirements  for  the  current  and 
next  succeeding  month. 

This  proposed  limitation  (m  anticipa¬ 
tory  positions  during  the  last  five  days  of 
trading  imder  paragraph  (2)  results 
from  the  Ccmimisslon’s  consideration  of 
the  general  commercial  utility  of  such 
positions  during  the  last  five  days  of 
trading  and  of  its  responsibility  for 
orderly  markets.  The  Ccmunission  be¬ 
lieves  that  there  is  little  commercial  need 
to  maintain  during  the  last  five  trading 
days  of  any  futiu*es  contract  a  long  an¬ 
ticipatory  position  which  exceeds  two 
months’  unfilled  requirements.  Similarly, 
it  is  the  Commission’s  view  that  there  is 
little  commercial  need  to  maintain  dur¬ 
ing  the  last  five  trading  days  of  any 
futures  contract  a  short  position  which 
offsets  anticipated  production.  Accord¬ 
ingly,  the  Commission  is  proposing  that 
any  such  anticipatory  purchases  or  sales 
which  would  exceed  its  limits  during  the 
last  five  tra^ng  days  of  any  future 
should  be  examined  <»i  an  individual 
basis  as  provided  for  in  paragrairii  (3)  of 
the  proposed  new  definition.  However, 
the  Commission  requests  specific  com¬ 
ment  on  these  proposed  requirements  for 
anticipatory  hedges  during  the  final 
trading  days  of  any  contract,  including 
whether  the  requirements  should  apply 
at  an  earlier  point  in  the  expiring  con¬ 
tract,  such  as  the  last  ten  days  of 
trading. 

Fourth,  purchases  or  sales  by  govern¬ 
ments  or  their  agents  are  excluded  from 
the  transactions  and  positions  enu¬ 
merated  in  paragraph  (2)  of  proposed 
§  1.3  (z) .  The  Commission  believes  that  it 
requires  additional  information  to  deter¬ 
mine  if  such  purchases  and  sales  are  in 
conformity  with  its  definition  of  bona 
fide  hedging. 

Accordingly,  such  purchases  and  sales 
are  covered  by  paragraph  (3)  of  pro¬ 
posed  §  1.3  (z)  as  non-enumerated  cases. 

Paragraph  (3) .  As  noted  above,  para¬ 
graph  (2)  of  proposed  S  1.3(z)  may  not 
include  all  of  the  specific  types  of  trans¬ 
actions  and  positions  which  the  Com¬ 
mission  would  consider  as  conforming  to 
its  definition  of  bona  fide  hedging.  Ac¬ 
cordingly,  paragraph  (3)  of  the  proposed 
regulation  provides  that  for  purposes  of 
determining  exemptions  from  limits  set 
pursuant  to  section  4a  of  the  Act,  per¬ 
sons  may  request  that  the  Commission 
make  a  determination  whether  specific 
'  transactions  and  positions  which  are  not 
listed  in  paragraph  (2)  of  the  proposed 
regulation  may  be  considered  bona  fide 
hedging  transaictions  and  positions.  Two 
general  categories  of  transactions  and 
positions  which  the  Commission  may 
consider  as  bona  fide  hedging  upon  spe¬ 
cific  request  are  described  in  proposed 
paragraph  (3),  but  consideraticm  would 
not  be  limited  to  these  categories. 

One  of  the  general  categories  listed  in 
proposed  S1.3(z)(3) — purchases  and 
sales  by  agents  of  the  owner  of  the  cash 
commodity — concerns  cases  mentioned 


In  the  public  comments  and  hearings 
which  the  Commission  feels  reascmably 
assured  would  constitute  bona  fide  hedg¬ 
ing  under  economically  appropriate  cir¬ 
cumstances.  The  other  general  category 
listed  in  proposed  paragraph  (3)  Involves 
sales  and  purchases  by  governments  or 
their  agents.  The  Conunission  feels  that 
specific  information  needs  to  be  consid¬ 
ered  before  It  makes  a  determination 
that  purchases  and  sales  by  agents  of  the 
owner  of  the  cash  commodity  or  by  a 
government  or  its  agent  constitute  bona 
fide  hedging.  This  information  would  be 
obtained  under  the  requirements  of  pro¬ 
posed  new  section  1.47  which  would  ap¬ 
ply  to  all  purchases  and  sales  to  be  con¬ 
sidered  as  bona  fide  hedging  under  the 
provisions  of  paragraph  (3)  of  the  pro¬ 
posed  definition.  Proposed  section  1.47 
requires  that  information  describing  the 
purchases  and  sales  be  filed  thirty  days 
in  advance  of  their  classification  as 
hedging  for  the  first  time. 

Commission  consideration  of  hedging 
gross  positions.  The  previous  statutory 
definition  of  bona  fide  hedging  transac¬ 
tions  or  positions  contained  in  section  4a 
of  the  Act  before  amendment  by  the 
CFTC  Act  and  the  present  deflnlticxi  per¬ 
mit  persons  to  classify  as  hedging  any 
purchase  or  ssJe  for  future  delivery  which 
is  offset  by  their  gross  cash  position  irre¬ 
spective  of  their  net  cash  position.  The 
House  Committee  on  Agriculture  directed 
the  Commission’s  attention  to  this  prac¬ 
tice  of  “double  hedging.’’  *  Accordingly,  In 
Its  request  for  comment  on  the  definition 
of  bona  fide  hedging  (40  PR  34627,  Au¬ 
gust  18, 1975),  the  Commission  requested 
specific  comment  on  the  hedging  of 
gross  rather  than  net  cash  positions,  and 
upon  the  justification  of  this  practice.  In 
response  to  this  specific  request,  a  num¬ 
ber  of  persons  provided  commentary  and 
examples  to  demonstrate  that  net  cash 
positions  do  not  necessarily  measure  total 
risk  exposure  due  to  differences  in  the 
timing  of  cash  commitments,  the  location 
of  stocks,  and  differences  in  grades  or 
types  of  the  cash  commodity.  These  state¬ 
ments  noted  that  in  these  cases  the  hedg¬ 
ing  of  gross  cash  positions  does  not  con¬ 
stitute  “double  heldging.’’  •  Similar  views 
were  submitted  to  the  Commission  at  its 
hearings  on  bona  fide  hedging  on  Janu¬ 
ary  8  and  9, 1976. 

The  Commission  has  considered  these 
comments  and  does  not  intend  at  this 
time  to  alter  the  provisions  of  the  pres¬ 
ent  definition  with  respect  to  the  hedging 
of  gross  cash  positions. 

Discussion  or  Proposed  New  §  1.47 

Proposed  new  section  7.47  of  the  regu¬ 
lations  sets  forth  the  requirements  for 
considering  transactions  and  positions 
as  bona  fide  hedging  pursuant  to  para¬ 
graph  (3)  of  proposed  §  1.3(z).  The  re¬ 
quirements  would  therefore  apply  only 
to  those  purchases  and  sales  which  would 
exceed  the  Commission’s  limits  on  trans- 


•H.R.  Rep.  No.  93-975.  93d  Cong.,  2d  Sess. 
32  (1974). 

*  The  one  commentator  who  suggested  that 
bona  fide  hedge  positions  should  be  limited 
to  net  cash  positions  did  not  provide  any 
reason  for  this  position. 
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actions  and  positions  and  which  are  not 
enumerated  in  paragraph  <2)  of  the 
proposed  definition  of  bona  fide  hedging. 

General  Requirements 

Paragi’aph  (a)  of  proposed  section  1.47 
provides  that  any  person  who.w’ishes  to 
avail  himself  of  the  provisions  of 
§  1.3(z)  (3)  of  the  regulations  for  pur¬ 
poses  of  making  purchases  or  sales  in 
excess  of  limits  then  in  effect  pursuant 
to  section  4a  of  the  Act  shall  file  certain 
statements  for  the  Commission’s  con¬ 
sideration.  All  or  a  portion  of  the  trans¬ 
actions  and  positions  described  In  tliese 
statements  shall  not  be  considered  as 
bona  fide  hedging  if  the  person  filing 
is  notified  to  this  effect  by  the  Com¬ 
mission  wtihln  thirty  days  after  the  ini¬ 
tial  statement  is  filed  under  paragraph 
(b)  or  within  ten  days  after  a  supple¬ 
mental  statement  is  filed  under  para¬ 
graph  (c).  The  Commission  may  request 
the  person  notified  to  submit  additional 
specific  information  concerning  all  or 
the  sF)ecified  portion  of  the  transactions 
and  positions  described  in  the  statement. 
In  this  event  the  transactions  and  posi¬ 
tions  which  are  subject  to  further  in¬ 
quiry  will  not  be  considered  as  bona  fide 
hedging  by  the  person  filing  until  the 
Commission  has  considered  the  addi¬ 
tional  materials  requested  and  notified 
the  person  of  its  determination. 

Initial  Filings 

Paragraph  (b)  of  proposed  S  1.47  pro¬ 
vides  that  persons  shall  initially  file  in¬ 
formation  at  least  30  days  in  advance 
of  the  date  the  transactions  and  posi¬ 
tions  would  exceed  limits  then  in  effect 
pursuant  to  section  4a  of  the  Act.  This 
paragraph  provides  a  general  require¬ 
ment  that  the  information  filed  demon¬ 
strate  that  the  purchases  or  sales  are  in 
conformity  with  the  definition  of  bona 
fide  hedging  transactions  and  requires 
submission  of  specific  Information  for 
those  classes  of  transactions  and  posi¬ 
tions  specifically  enumerated  in  para¬ 
graph  (3)  of  proposed  §  1.3(z),  i.e.,  pur¬ 
chases  and  sales  by  governments  and 
by  agents  of  persons  owning  the  cash 
commodity.  The  purpose  of  these  re- 
quiremente  is  to  enable  the  Commis¬ 
sion  to  determine  whether  the  sales  or 
purchases  conform  to  its  proposed  defini¬ 
tion  of  bona  fide  hedging  transactions 
or  positions.  The  Commission  feels  that 
the  thirty-day  notice  period  is  neces¬ 
sary  to  allow  adequate  consideration  of 
the  materials  submitted. 

Persons  filing  information  under  S  1.47 
which  also  concerns  the  hedging  of  un¬ 
filled  anticipated  requirements  for  proc¬ 
essing.  manufacturing,  or  feeding  would 
also  be  required  to  furnish  the  informa¬ 
tion  requii^  imder  {  1.48  of  the  regula¬ 
tions.  (Section  1.48  sets  out  general  re¬ 
porting  requirements  concerning  all  long 
anticipatory  hedges  in  commodities 
where  there  are  limits  set  pursuant  to 
section  4a  of  the  Act.)  Thus,  for  ex¬ 
ample.  an  agent  desiring  to  classify  as 
hetlglng  a  position  against  xuifilled  an¬ 
ticipated  requirements  would  supply  the 
Information  required  under  proposed 


S  1.47  and  the  information  generally  re¬ 
quired  under  I  1.48  for  all  anticipatory 
hedges. 

Subsequent  Filings 

Under  paragraph  (c)  of  proposed 
5  1.47,  persems  would  be  required  to  file 
supplemental  reports  when  they  wish  to 
classify  as  bona  fide  hedging  transac¬ 
tions  or  positions  ^amounts  exceeding 
those  specified  in  their  most  recent  filing 
or  those  specified  by  the  Commission 
pursuant  to  paiagraph  (a).  Supple¬ 
mental  information  would  be  required  at 
least  ten  days  in  advance  of  the  date 
that  the  person  wishes  to  exceed  those 
amounts.  Since  the  Commission  would 
have  already  considered  the  basic  eco¬ 
nomic  concepts  embodied  in  the  original 
filing,  it  believes  that  ten -days  advance 
notice  Is  sufficient  to  consider  the  new 
request. 

Paragraph  (e>  of  proposed  $  1.47  also 
provides  that  the  Commission  may  re¬ 
quest  that  the  initial  filing  be  supple¬ 
mented  with  current  information  at  any 
time.  In  some  cases  a  person's  supple¬ 
mental  filings  under  paragraph  (c)  may 
be  Infrequent  and  the  Commission  may 
wish  to  obtain  more  current  information 
for  purposes  of  market  surveillance. 

Maximum  Positions 

Paragraph  (d)  of  proposed  ?  1.47 
specifies  the  maximum  purchases  and 
sales  which  a  person  may  consider  as 
bona  fide  hedging  pursuant  to  $  1.3(z) 

•  3)  of  the  proposed  hedging  definition. 
It  provides  that  such  purchases  and  sales 
shall  not  exceed  the  lesser  of  the  current 
level  of  the  cash  position  being  hedged 
or  the  maximum  amounts  specified  in  the 
person's  most  recent  filing  or  as  specified 
by  the  Conunission  pursuant  to  para¬ 
graph  (a).  As  provided  in  paragraph 
(c).  when  the  amount  of  the  cash  posi¬ 
tion  a  person  wishes  to  hedge  exceeds  the 
amount  stated  in  the  persem’s  most  re¬ 
cent  filing  or  specified  by  the  Commis¬ 
sion,  sum>lemental  reports  must  be  filed. 

Because  senne  of  the  purchases  and 
sales  referred  to  under  this  paragraph 
may  represent  cross-commodity  hedges, 
paragraph  <d)  provides  that  current 
cash  positions  are  to  be  measured  in  the 
‘•\'alue  equivalent”  of  the  commodity  for 
future  delivery.  Value  equivalent  refers 
to  the  number  of  units  of  the  commodity 
for  future  delivery  which  are  approxi¬ 
mately  equal  in  value  to  the  units  of  the 
cash  position  being  hedged. 

Discussion  of  Proposed  5  1.48 

Section  1.48  of  the  regulations  pres¬ 
ently  provides  the  requirements  for  con- 
sidei'ing  purchases  for  future  delivery  as 
bona  fide  hedges  against  unfilled  antici¬ 
pated  requirements  for  processing  or 
manufacturing  or  feeding  under  S  1.3  (z) 
(4)  of  the  regulations.  TTie  proposed  re¬ 
visions  in  S  1.48  are  designed  (a)  to  con¬ 
form  its  requirements  for  reporting  to  the 
proposed  revisions  in  the  hedging  defini- 
ti(m  and  proposed  S  1.47  and  (b)  to  codify 
existing  procedures  employed  by  the 
Ownmission  under  the  current  regula¬ 
tion. 


General  Requirements 

A  new  paragraph  (a)  of  proposed 
5  1.48  retains  the  current  requirement 
that  any  person  who  wishes  to  exceed 
trading  and  position  limits  then  in  effect 
pursuant  to  section  4a  of  the  Act  for 
purposes  of  hedging  unfilled  require¬ 
ments  shall  file  certain  statements  with 
the  Commission.  In  addition,  proposed 
paragraph  (a)  codifies  the  Commission  s 
practice  with  respect  to  the  extent  to 
which  a  person  may  consider  the  unfilled 
anticipated  requiranents  described  in 
their  most  recent  filings  to  represent  an 
offset  to  long  futures  contracts  for  pur¬ 
poses  of  bona  fide  hedging.  The  proposed 
paragraph  provides  that  all  or  a  specified 
portion  of  the  unfilled  anticipated  re¬ 
quirements  described  in  the  required 
statements  shall  not  be  considered  as  off¬ 
setting  positions  for  the  purpose  of  bona 
fide  hedging  if  the  Commission  notifies 
the  person  to  that  effect  within  ten  days 
after  the  person  files  the  information 
required  in  paragraphs  (b)  or  (c>.  In 
addition,  the  propo^  paragraph  pro¬ 
vides  that  the  Commission  may  request 
the  person  notified  to  submit  additional 
information  concerning  all  or  the  speci¬ 
fied  portion  of  the  unfilled  anticir>ated 
requii-anents  described  in  the  filing. 
These  unfilled  anticipated  requirements 
may  not  be  considered  as  an  offset  for 
bona  fide  hedging  until  the  Commission 
(considers  any  additional  Information 
supplied  and  further  notifies  the  person 
of  its  determination. 

Initial  Filings 

The  requirements  for  initial  informa¬ 
tion  in  paragraph  <b)  of  ta-oposed  §  1.48 
differ  from  those  in  paragraph  (a)  of 
the  current  §  1.48  only  in  that  specific 
requirements  concerning  the  information 
be  supplied  by  persons  hedging  unfilled 
anticipated  requirements  of  seed  corn, 
sweet  corn,  fiour  and  dry  corn  milling 
products  have  been  deleted.  These  re¬ 
quirements  concern  particular  cases  of 
the  cross-commodity  hedging  of  unfilled 
anticipated  requirements  which  are  in¬ 
cluded  in  the  current  definition.  In  view 
of  the  proposed  revisions  in  the  current 
definition,  the  language  of  paragraph  (b> 
has  been  expanded  to  cover  all  cross - 
commodity  hedging  of  unfilled  antici¬ 
pated  requirements  rather  than  only  the 
specific  cases  currently  allowed. 

Subsequent  Filings 

Proposed  §  1.48  also  contains  revised 
requirements  concerning  supplemental 
reports.  The  current  !  1.48  requires  that 
persons  file  the  required  information  at 
least  once  a  year  or  immediately  when¬ 
ever  a  person’s  anticipated  requirements 
change.  The  proposed  revision  requires 
that  supplemental  reports  are  to  be  filed 
when  a  person  wishes  to  exceed  the  level 
supported  by  their  most  recent  filing  of 
anticipated  requirements.  This  is  con¬ 
sistent  with  the  requirements  for  the 
filing  of  supplemental  reports  contained 
in  proposed  S  1.47.  The  effect  of  this  pro¬ 
posed  change  is  that  persons  normally 
would  have  to  file  supplemental  reports 
when  they  find  the  prior  level  established 
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with  the  Commission  to  be  restrictive 
rather  than  every  twdve  months  or 
whenever  their  anticipated  requirements 
change. 

Maximum  Positions 

In  view  of  the  revised  requirements  for 
filing  supplemental  reports,  paragraph 
(d)  concerning  maximum  positions  has 
been  added  to  proposed  §  1.48.  This  para¬ 
graph  makes  explicit  that  purchases  for 
future  delivery  classified  as  hedges 
against  unfilled  anticipated  requirements 
shall  in  no  case  exceed  a  person’s  actual 
current  unfilled  anticipated  require¬ 
ments.  Thus,  if  a  person’s  actual  antici¬ 
pated  requirements  decrease  from  the 
level  most  recently  filed  with  the  Com¬ 
mission,  the  amount  which  he  is  allowed 
to  consider  as  hedging  is  correspondingly 
decreased.  Proposed  new  paragraph  (d) 
also  provides  that  a  person’s  long  position 
classified  as  hedging  against  unfilled  re¬ 
quirements  shall  not  exceed  the  amount 
supported  by  the  level  of  requirements 
supplied  in  the  perscm’s  most  recent 
filing. 

The  requirements  of  section  (c)  of  the 
current  §  1.48  concerning  purchases  and 
liquidation  have  been  deleted  in  the  pro¬ 
posed  revision  because  paragraph  (1)  of 
proposed  §  1.3  (z)  pro^des  similar  re¬ 
quirements  for  all  bona  fide  hedging 
transactions  and  positions. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Part  1  of 
Chapter  I  of  'Title  17  of  the  Code  of 
Federal  Regulations  by  ammdlng  §  1.3 
(z)  and  §  1.48  and  by  adopting  a  new 
§  1.47  to  read  as  follows: 

•  •  *  •  • 

§  1.3  Bona  Fide  Hedging  Transaelions 
and  Positions. 

•  »  *  •  • 

(z)  •  •  • 

(1)  General  Definition.  Bona  fide 
hedging  transactions  and  positions  shall 
mean  transactlcms  or  positions  in  a  con¬ 
tract  for  future  delivery  on  any  contract 
market,  where  such  transactions  or  posl- 
tiCHis  represent  a  substitute  for  transac¬ 
tions  to  be  made  or  positions  to  be  taken 
at  a  later  time  In  a  physical  marketing 
channel,  and  where  they  are  economi¬ 
cally  appropriate  to  the  reduction  of 
risks  in  the  conduct  and  management  of 
a  commercial  enterprise,  and  where  they 
arise  from: 

(i)  The  potential  change  in  the  value 
of  assets  which  a  person  owns,  produces, 
manufacturers,  processes,  or  merchan¬ 
dises  or  anticipates  owning,  producing, 
manufacturing,  processing,  or  merchan¬ 
dising. 

(ii)  The  potential  change  in  the  value 
of  liabilities  which  a  persons  owes  or 
anticipates  incurring,  or 

(ill)  The  potential  change  in  the  value 
of  services  which  a  person  provides,  pur¬ 
chases  or  anticipate  providing  or  pur¬ 
chasing. 

Notwithstanding  the  foregoing,  no 
transactions  or  positions  shall  be  classi¬ 
fied  as  bona  fide  hedging  for  purposes 
of  section  4a  of  the  Act  unless  their  pur¬ 
pose  is  to  offset  price  risks  incidental  to 
commercial  cash  or  spot  operations  and 
such  positions  are  established  and  liq¬ 


uidated  in  an  orderly  manner  in  ac¬ 
cordance  with  sound  commercial  prac¬ 
tices  and  unless  the  provisions  of  para¬ 
graphs  (z)  (2)  and  (3)  of  this  section 
and  §§  1.47  and  1.48  of  the  regulations 
have  been  satisfied. 

(2)  Enumerated  Hedging  Transac¬ 
tions.  The  definition  of  bona  fide  hedging 
transactions  and  positions  in  paragraph 
(1)  of  this  section  includes,  but  is  not 
limited  to,  the  following  specific  trans¬ 
actions  and  positions  except  for  trans¬ 
actions  made  by  and  positions  held  by 
a  government  or  a  duly  authorized  agent 
of  a  government. 

(i)  Sales  of  any  commodity  for  future 
delivery  on  a  contract  market  which  do 
not  exceed  in  quantity : 

(A)  ownership  or  fixed-price  pur¬ 
chase  of  the  same  cash  commodity  by 
the  same  person;  and 

(B)  twelve  months’  anticipated  pro¬ 
duction  of  the  same  commodity  by  the 
same  person  provided  that  no  such  posi¬ 
tion  Is  maintained  in  any  future  during 
the  five  last  trading  days  of  that  future. 

(ii)  Purchases  of  any  commodity  for 
future  delivery  on  a  contract  market 
which  do  not  exceed  in  quantity: 

(A)  the  fixed-price  sale  of  the  same 
cash  commodity  by  the  same  person; 

(B)  the  quantity  equivalent  or  fixed- 
price  sales  of  the  cash  products  and  by¬ 
products  of  such  commodity  by  the  same 
person;  and 

(C)  twelve  months’  unfilled  antici¬ 
pated  requirements  of  the  same  cash 
commodity  for  processing,  manufactur¬ 
ing  or  feeding  by  the  same  person,  pro¬ 
vided  that  such  transactions  and  posi¬ 
tions  in  the  five  last  trading  days  of  any 
one  future  do  not  exceed  the  person’s 
unfilled  anticipated  requirements  of  the 
same  cash  ccxnmodlty  for  that  month 
and  for  the  next  succeeding  month. 

Sales  and  purchases  for  future  delivery 
described  in  paragraphs  (z)  (2)  (1)  and 
2(11)  of  this  section  may  also  be  offset 
other  than  by  the  same  quantity  of  the 
same  cash  commodity,  provided  that  the 
value  and  fiuctuations  in  value  of  the 
position  for  future  delivery  are  substan¬ 
tially  related  to  the  value  and  fiuctu- 
tlons  in  value  of  the  actual  or  anticipated 
cash  position,  and  provided  that  the  po¬ 
sitions  in  any  <me  future  shall  not  be 
maintained  during  the  five  last  trading 
days  of  that  future. 

(3)  Non-Enumerated  cases.  Upon  spe¬ 
cific  request  made  in  accordance  with 
§  1.47  of  the  regulations,  the  Commis¬ 
sion  may  recognize  transactions  and  po¬ 
sitions  other  thsm  those  enumerated  in 
paragraph  (z)  (2)  of  this  section  as  bona 
fide  hedging  in  such  amounts  and  under 
such  terms  and  conditions  as  It  may  spec¬ 
ify  in  accordance  with  the  provisions 
of  §  1.47.  Such  transactions  and  posi¬ 
tions  may  include,  but  are  not  limited 
to: 

(i)  Governmental  purchases  or  sales. 
Purchases  or  sales  for  future  delivery  on 
any  contract  market  which  are  owned 
or  controlled  by  a  government  or  a  duly 
authorized  agent  of  a  government. 

(ii)  Purchases  or  sales  by  agents. 
Purchases  or  ssdes  for  future  delivery  on 
any  contract  market  by  a  person  who 
does  not  own  or  who  has  not  contracted 


to  sell  or  purchase  the  offsetting  cash 
commodity  at  a  fixed  price,  provided 
that  the  person  is  responsible  for  the 
merchandising  of  the  cash  position 
which  is  being  offset. 

•  *  «  •  • 

§  1.47  Requirements  for  elassiliratioii 
of  purchases  or  sales  of  eontracls  for 
future  delivery  as  bona  fide  hedging 
under  §  1.3(z)(3)  of  the  regula¬ 
tions. 

(a)  Any  person  who  wishes  to  avail 
himself  of  the  provisions  of  §  1.3(z)  (3) 
of  the  regulations  and  to  make  pur¬ 
chases  or  sales  of  any  commodity  for  fu¬ 
ture  delivery  in  any  commodity  in  ex¬ 
cess  of  trading  and  position  limits  then 
in  effect  pursuant  to  section  4a  of  the 
Act  shall  file  .statements  with  the  Com¬ 
mission  in  conformity  with  the  require¬ 
ments  of  this  section.  All  or  a  specified 
portion  of  the  transactions  and  positions 
described  in  these  statements  shall  not 
be  considered  as  bona  fide  hedging  if 
such  person  is  so  notified  by  the 
Commission: 

(1)  Within  30  days  after  the  Com¬ 
mission  Is  furnished  the  information  re¬ 
quired  under  paragraph  (b)  of  this  sec¬ 
tion;  or 

(2)  Within  10  days  after  the  Commis¬ 
sion  is  furnished  with  the  Information 
required  imder  paragraph  (c)  of  this 
section. 

The  Commission  may  request  the  per¬ 
son  notified  to  file  specific  additional  in¬ 
formation  with  the  Commission  to  sup¬ 
port  a  determination  that  all,  or  the 
specified  portion,  of  the  transactions  and 
positions  be  considered  as  bona  fide 
hedging  transactions  and  positions.  In 
such  cases,  the  Commission  shall  con¬ 
sider  all  information  so  filed  and,  by 
notice  to  such  person,  shall  specify  the 
extent  to  which  the  Commissiim  has 
determined  that  the  transactions  and 
positions  may  be  classified  as  bona  fide 
hedging. 

In  no  case  shall  transactions  and 
positions  described  be  considered  as 
bona  fide  hedging  if  they  exceed  the 
levels  specified  in  paragraph  (d)  of  this 
section. 

(b)  Initial  Statement.  Initial  state¬ 
ments  concmiing  the  classification  of 
transactions  and  positions  as  bona  fide 
hedging  pursuant  to  1.3(z)  (3)  shall  be 
filed  with  the  Commission  at  least  30 
days  in  advance  of  the  date  that  such 
transactions  or  positions  would  be  in 
excess  of  limits  then  in  effect  pursuant 
to  section  4a  of  the  Apt.  Such  statements 
slmll  describe  the  transactions  and  posi¬ 
tions  and  demonstrate  their  conformity 
with  the  definition  of  bona  fide  hedging 
which  is  contained  in  S  1.3(z)(l).  Such 
statements  shall  set  forth  in  detail  in¬ 
formation  which  will  demonstrate  that 
the  purchases  and  sales  are  economically 
appropriate  to  the  reduction  of  risk  ex¬ 
posure  attendant  to  the  conduct  and 
management  of  a  commercial  enterprise 
and,  depending  upon  the  nature  of  the 
transactions  and  positions,  shall  include 
where  applicable  the  following  types  of 
information; 

(1)  Statements  filed  by  an  agent,  c(m- 
ceming  a  futures  position  which  would 
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offset  a  cash  position  which  the  agent 
does  not  own  or  has  not  contracted  to 
buy  or  seU,  shall  contain  information 
describing  aff  contractual  arrangements 
between  the  agent  filing  and  the  person 
who  owns  the  commodity  or  holds  the 
cash  market  commitment  being  offset. 

(2)  Statements  filed  by  governments 
or  their  ageits  shall  contain  informa¬ 
tion  demonstrating  that  the  purchases 
or  sales  for  future  delivery  correspond  to 
those  described  in  S  l.S(s)  (2)  of  the 
regulations,  or  alternatively  the  eco- 
nmnlc  appropriateness  of  such  pur¬ 
chases  or  sales  to  risk  reduction  in  ac- 
cm^ance  with  the  definition  of  bona  fide 
hedging  transactions  and  positions  con¬ 
tained  in  §1.3(z)(l).  Agents  of  gov¬ 
ernments  shall  file  information  concern¬ 
ing  the  identity  of  the  government  and 
the  nature  of  the  agent  relationship. 
All  such  statements  (a)  shall  contain, 
and  upon  request  of  the  Commission 
shall  be  supplemented  by,  such  other 
information  which  is  necessary  to  en¬ 
able  the  Conunlsslmi  to  make  a  deter¬ 
mination  whether  the  particular  piir- 
chases  and  sales  for  future  delivery  faU 
within  the  scope  of  those  described  in 
91.3(z)(l)  of  the  regulations,  and  (b) 
shall  include  a  statement  concerning  the 
maximum  size  of  positions  for  future 
delivery  (both  long  and  short)  which 
will  be  acquired  any  time  during  the 
next  fiscal  year  or  marketing  season  of 
the  person  filing  or  on  whose  behalf  the 
filing  is  made.  Statements  concerning 
long  futures  positions  to  be  acquired 
against  unfilled  anticipated  require¬ 
ments  for  manufacturing,  iH’ocessing  or 
feeding  shall  also  include  the  informa¬ 
tion  required  under  S  1.43  of  the 
regulations. 

(c)  Supplemental  Reports.  Whenever 
the  pmchases  or  sales  which  a  person 
wishes  to  classify  as  bona  fide  hedging 
shall  exceed  the  amoimt  provided  in  the 
person's  most  recent  filing  pursuant  to 
this  section  or  the  amount  previously 
specified  by  the  Commission  pursuant  to 
paragraph  (a)  of  this  section,  such  per¬ 
son  shall  file  with  the  Commission  a 
statement  which  updates  the  informa¬ 
tion  provided  in  the  person’s  most  re¬ 
cent  filing  and  provides  the  reasons  for 
this  change  at  least  ten  days  in  advance 
of  the  date  that  person  wishes  to  exceed 
those  amounts. 

(d)  Maximum  Purchases  and  Sales. 
Purchases  and  sales  for  future  delivery 
considered  bona  fide  hedging  pursuant 
to  9  1.3(z)(3)  of  the  regulations  shall 
at  no  time  exceed  the  lesser  of : 

(1)  The  value  equivalent  (in  tirms  of 
the  commodity  for  future  delivery)  of  the 
current  cash  position  described  in  the 
Information  most  recently  filed  pursuant 
to  this  section,  or 

(2)  The  maximum  level  of  long  or  short 
open  positions  provided  in  the  infcxma- 
tlon  most  recently  filed  pursuant  to  this 
section  or  most  recently  specified  by  the 
Commission  pursuant  to  paragraph  (a) 
of  this  section. 

(e)  Updated  Reports.  Reports  updat¬ 
ing  the  Information  required  pursuant 


to  this  section  also  shall  be  filed  with  the 
Commission  upon  specific  request. 

•  •  •  •  • 

§  1.18  Requirements  for  clmirifieutiou 
of*  purrhases  for  future  detirery  am 
bona  fide  hedging  of  unfilled  antic¬ 
ipated  requiremenU  under  §  1.3(b) 
(2)(ii)(ec)  of  the  regulations. 

<a)  Any  person  who  wishes  to  avail 
himself  of  the  provisions  of  i  1.3 (z)  (2) 
(li)  (cc)  of  the  regulations  and  to  make 
purchases  for  future  delivery  in  any 
commodity  in  excess  of  trading  and  posi- 
ticm  limits  then  in  effect  pursuant  to  sec¬ 
tion  4a  of  the  Act  for  the  purposes  of 
hedging  unfilled  anticipated  require¬ 
ments  for  manufacturing,  processing  or 
feeding  shall  file  statements  with  the 
Conunlssion  in  conformity  with  the  re¬ 
quirements  of  this  section.  All  or  a  speci¬ 
fied  portion  of  the  unfilled  anticipated 
requirements  described  in  these  state¬ 
ments  shall  not  be  considered  as  offset¬ 
ting  positions  for  bona  fide  hedging 
transactions  and  positions  if  such  per¬ 
son  is  so  notified  by  the  Conmission  with¬ 
in  ten  days  after  the  Commission  is  fur¬ 
nished  with  the  information  required 
under  paragraph  (b)  or  (c)  of  this  sec¬ 
tion.  The  Commission  may  request  the 
person  notified  to  file  specific  addltlmial 
information  with  the  Commission  to  sup¬ 
port  a  determination  that  the  statement 
filed  accurately  reflects  unfilled  antici¬ 
pated  requirements  for  manufacturing, 
processing  or  feeding.  In  such  cases,  the 
Commission  shall  consider  all  additional 
information  so  filed  and,  by  notice  to 
such  person,  shall  specify  its  determina¬ 
tion  as  to  what  portion  of  the  require¬ 
ments  described  constitutes  unfilled 
anticipated  requirements  for  the  pur¬ 
poses  of  iKxia  fide  hedging.  In  no  case 
shall  such  transactions  and  positions 
which  erffset  unfilled  anticipated  require¬ 
ments  be  considered  bona  fide  hedging  if 
they  exceed  the  levels  specified  in  para- 
gnqih  (d)  of  this  section. 

<b)  Initial  Statement.  Initial  state¬ 
ments  concerning  the  classification  of 
transactions  and  [KMltlons  as  bona  fide 
hedging  pursuant  to  S  1.3(z)  (2)  (11)  (cc) 
shall  be  filed  with  the  Commission  at 
least  ten  days  in  advance  of  the  date  that 
such  transactions  or  positions  would  be  in 
excess  of  limits  then  in  effect  pursuant 
to  section  4a  of  the  Act.  Such  statements 
shall  show  the  person’s  unfilled  antici¬ 
pated  requirements  for  processing  or 
manufacturing  feeding  for  a  specified 
operating  period  not  in  excess  of  one 
year  and  shall  set  forth  in  detail  that 
person’s  unfilled  anticipated  require¬ 
ments  and  explain  the  method  of  de¬ 
termination  thereof.  Including,  but  not 
limited  to,  the  following  information: 

(1)  Annual  requirements  of  such  com. 
modlty  for  processing  or  manufacturing 
or  feeding  for  the  three  complete  fiscal 
years  preceding  the  current  fl^al  year; 

(2)  Anticipated  requirements  of  such 
commodity  for  processing  or  manu¬ 
facturing  or  feeding  for  a  specified  oper¬ 
ating  period  not  in  excess  of  one  year; 

(3)  Inventory  and  forward  purchases 
of  such  commodity  including  any 


quantity  in  process  of  manufacture  and 
finished  goods  and  byproducts  of  manu¬ 
facture  or  processing  (in  terms  of  such 
commodity) ; 

(4)  Unfilled  anticipated  requirements 
of  such  commodity  for  processing  or 
manufacturing  (u*  feedings  for  a  speci¬ 
fied  period  not  in  excess  of  (me  year! 

Pm^ns  hedging  unflUed  anticipated 
requirements  which  are  not  the  same 
quantity  or  are  not  the  same  commodity 
as  the  commodity  to  be  purchased  for 
future  delivery  shall  furnish  this  In¬ 
formation  both  in  terms  of  the  actual 
(X>mmodity  used  for  manufacturing, 
processing  or  feeding  and  in  terms  of 
the  comm<xllty  to  be  ptut^hased  for 
future  delivery.  In  addition,  such  per¬ 
sons  shall  explain  the  method  for  deter¬ 
mining  the  ratio  of  conversion  between 
the  amount  of  the  actual  unfilled  an¬ 
ticipated  requirements  and  the  anmunt 
of  commcxllty  to  be  purchased  for  future 
delivery.  Persems  feeding  Uvestock  and 
poultry  shall  provide  the  number  of  cat¬ 
tle.  hogs,  sheep,  or  poultry  expected  to 
be  fed  (hiring  the  specified  period,  not  to 
exceed  one  year,  and  the  derivation  of 
their  annual  requirements  based  upon 
these  numbers.  Persons  filing  as  an 
agent  shall  furnish  this  information  on 
the  basis  of  the  fiscal  or  operating  year 
of  the  person  on  whose  behalf  the  filing 
is  made. 

(c)  Supplemental  Reports.  Whenever 
the  purchases  or  sales  which  a  person 
whhes  to  consider  as  Ixma  fide  hedging 
of  xmfilled  anticipated  re<iuirement6 
Shan  exceed  the  amounts  described  by 
the  figures  for  requirements  furnished 
in  the  most  recent  filing  pursuant  to 
this  section  or  the  amounts  determined 
by  the  C(xnmisslon  to  constitute  unfiUed 
anticipated  requirements  pursuant  to 
paragraph  (a)  of  this  section,  such  per¬ 
son  shall  file  with  the  Commission  a 
statement  which  updates  the  informa- 
ti(m  provided  in  the  person’s  most  recent 
filing  and  supplies  the  reasiMi  for  this 
change  at  least  ten  days  in  advance  of 
the  date  that  person  wishes  to  exceed 
these  amounts. 

(d)  Maximum  Purchases.  Purchases 
for  future  delivery  considered  as  bona 
fide  hedges  pursuant  to  S  1.3(z)  (2)  (il) 
(cc)  shall  at  no  time  exceed  the  lesser 
of: 

(DA  person’s  unfilled  anticipated  re¬ 
quirements  as  described  by  the  informa¬ 
tion  most  recently  filed  pursuant  to  this 
section  or  determined  by  the  Commis¬ 
sion  pursuant  to  paragraph  (a)  of  this 
section,  or 

(2)  A  person’s  actual  current  unfilled 
anticipate  re<iulrem«its  for  the  length 
of  time  spetdfle  in  the  inf(n'matk>Ei  most 
recently  filed  pursuant  to  this  section. 

(e)  Updated  Reports.  Reports  updat¬ 
ing  the  informatiem  required  pursuant 
to  this  sectl(m  shall  also  be  filed  with 
the  Commission  upon  specific  request. 

(Secs.  4s  and  8s,  Commodity  Bzcbsnge  Act 
(7  U£.C.  es  snd  12s  (Supp.  V,  1970).) 

Interested  persons  may  participate  In 
this  proposed  rulemaking  pnxieedlng  by 
submitting  comments  in  written  form  to 
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the  Commodity  Futures  Trading  Com- 
missiODL.  2033  K  Street,  N.W..  Washing¬ 
ton,  D.C.,  20581;  Attention:  Secretariat. 
All  comments  received  on  or  before 
May  16,  1977  will  be  considered  before 
the  Commission  takes  final  actmn  on 
the  prtHiosaL  Copies  of  all  comments  re¬ 
ceived  respecting  the  proposal  will  be 
available  for  inspection  at  the  Commis¬ 
sion’s  oflBce  in  Washington,  D.C. 

Issued  in  Washington.  D.C.  on  March 
9,  1977. 

For  the  Commission. 

William  T.  Bagley, 
Chairvmn.  Commodity 
Futures  Trading  Commission. 
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